STATE OF FLORI DA
AGENCY FOR HEALTH CARE ADM NI STRATI ON

BETHESDA MEMCRI AL HOSPI TAL,

| NC. ,
Petitioner,
CASE NO.: 96-1029
VS. CON NO.: 8235
RENDI TI ON NO.: AHCA- 98- 201-
STATE OF FLORI DA, AGENCY FOR FOF- CON
HEALTH CARE ADM NI STRATI ON,
Respondent .
/
FI NAL ORDER

This cause canme on before ne for the purpose of issuing a
final agency order. The Adm nistrative Law Judge assi gned by the
Di vision of Adm nistrative Hearings (DOAH) in the above-styl ed case
submtted a Recommended Order to the Agency for Health Care
Adm ni stration (AHCA). The Recommended Order entered February 24,
1998, by Adm nistrative Law Judge J. D. Parrish is incorporated by
ref erence.

PRELI M NARY STATEMENT

Bet hesda, a District 9 hospital, seeks a CON to convert three
acute care beds to Level |1l neonatal intensive care beds.
Bet hesda presently offers neonatal intensive care in a 12-bed Level
Il unit. Care of newborns is categorized by Rule 59C- 1.042(2)(Q9)
as Level 1, Il, or Ill; Level | being "well-baby care", Level I
being care for low birth weight babies, and Level II1 being care
for very low birth wei ght babies. Bethesda's proposal does not
conply with the rule’'s mnimumunit size, which is 15 beds for a
Level Il1 unit, and there is insufficient nuneric need for three
new beds. Nevertheless, the ALJ recommends in her concl usions of
| aw that "not normal" circunstances justify approval.

AHCA' s | ong established interpretation has been to consi der
the mninmum size rule as only one of the many review criteria which
are weighed in evaluating the nerits of a neonatal intensive care
(NICU) proposal. A proposal for less than 15 beds has been
approved when the agency concl uded that approval was justified by
"not normal" circunstances. NVE Hospitals vs. Departnment of Health
and Rehabilitative Services, 14 F.A L.R 1882 QRS 1992). However,
in a recent Final Order, the agency departed fromits |ong-standing




interpretation, and adopted a Recomended Order wherein the

presi ding ALJ concluded that the proper procedure for consideration
of a proposal for less than 15 beds is the new wai ver procedure
found in the APA at Section 120.542, Florida Statutes (1997). South
M am Hospital vs. Agency for Health Care Adm ni stration, Case
Numbers 97-1161 and 97-1696 (AHCA 11/24/97).

Upon further reflection, it is concluded that requiring the
use of an APA wai ver procedure is not only unnecessary in view of
the flexibility of the previous approach, it adds a separate,
cunbersone process to the already conpl ex procedures in place for
consi deration of a CON proposal . An APA wai ver proceedi ng woul d
prove cunbersone in the CON context because conparative review of
conpeting CON proposals is required. Qulf Court vs. Departnment of
Heal th and Rehabilitative Services, 483 So. 2d (Fla. 1st DCA 1985);
and see, Meridian vs. Departnment of Health and Rehabilitative
Services, 548 So. 2d 1169 (Fla. 1st DCA 1989). Thus, if a waiver
request were granted to a Petitioner in a 5120.542 proceedi ng, a
separate conparative review proceeding would then be required to
make a final decision to approve or reject a CON proposal. A
further indication that grafting a 5120.542 proceedi ng on the CON
review process i s cunbersonme, and even superfluous, is that in nost
i nstances, no single review criterion is dispositive; instead
consi deration and weighing of all review criteria are required.

Bal samvs. Departnent of Health and Rehabilitative Services, 486
So. 2d 1341 (Fla. 1st DCA 1986); NorthRi dge General Hospital vs.
Department of Health and Rehabilitative Services and NVE Hospitals,
478 So. 2d 1138 (Fla. 1st DCA 1985). | conclude that the agency
should return to its |long standing, flexible approach.

RULI NG ON EXCEPTI ONS

Counsel for the agency excepts at length to the ALJ's
pervasive blurring of the distinction between Level Il and 11
services, as set forth in Rule 59C-1.042, F. A C., and the
inplication that the distinction is nerely a bureaucratic obstacle
to a well intentioned hospital. | concur with counsel that
clarification is necessary. 1In a lengthy and well reasoned order,
challenges to this rule were rejected in St. Mary's Hospital vs.
Department of Health and Rehabilitative Services. et al., 12
F. AL R 2727 (DOAH 6/12/90). Early on, the ALJ presiding at the
rul e chal |l enge proceeding noted that the blurring by providers of
distinctions in the three level hierarchy is largely accounted for
by conpetitive pressures. |d. at 2732, 2734, and 2747.
Affirmatively, that ALJ concluded in the Final Order that there is
a need for a hierarchical classification of services as
fol |l ows:

The new definitions the departnment has proposed
to adopt for Level Il and Level 111 use



functional distinctions that are significant
indicators of the level or intensity of
services provided in a [hospital] nursery.
These distinctions reflect the reality that
there is a need for a hierarchical clustering
of services, in ternms of the availability of
medi cal specialists, subspecialists and sub-
subspecialists, the intensity of nursing care,
and the availability of respiratory therapy
techni ci ans and equi pnment, as hospitals deal



with smaller and snmall er neonates [infants |ess
t han one nonth ol d], who require prol onged
ventilation and other interdisciplinary care.

Id. at 2739.

Counsel excepts to paragraph 15 wherein the ALJ acknow edged
Bet hesda's offer to allow approval of its proposal to be
conditioned by including its existing Level Il beds in a commtnent
to serve Medicaid and i ndigent patients. Counsel does not
chal l enge the record basis for the finding, but maintains that the
agency | acks the authority to accept such an offer and nmake it a
condition of CON approval. The agency does have this authority.
The exception is denied. Section 408.040(1)(a), Florida Statutes
(1997); Peterson Health Care vs. Agency for Health Care
Adm nistration, 19 F. A L.R 3861 (AHCA 1997); Beverly et al. vs.
Agency for Health Care Admnistration et al., 17 F.A L.R 3569,
3570 (AHCA 1995).

Counsel requests that paragraphs 7 and 8 be clarified to point
out that the certificate of need issued to Bethesda in 1985
authorized it to offer Level Il services. Oficial notice is taken
of CON 4005 issued to Bethesda on August 28,1985, authorizing 12
Level |1 beds.

Counsel excepts to paragraphs 38 and 39 nmintaining that the
ALJ has inproperly subdivided the agency's service district that is
used for the conparative review of co-batched applications. The
chal I enged findings do not refer or allude to the agency's service
district nor do they constitute a de facto sub-dividing of the
applicable district. The exception is denied. South Broward
Hospital District d/b/a Menorial Hospital Wst vs. Agency for
Health Care Adm nistration and Plantation General Hospital, L. P.,
17 F.A L.R 3539 (AHCA 1995).

Counsel excepts to paragraph 49 maintaining that quality of
care was not at issue in this proceeding. The ALJ is sinply
recogni zing the small, but quantifiable risk in transporting very
ill, lowbirth weight babies. St. Mary's, supra at 2740. The
exception is denied.

Counsel excepts to paragraph 63 where the ALJ finds that the
agency has never strictly applied the rule's m ninmum size for a new
Level 111 unit. This exception is granted. South Mam Hospital,
supr a.

Counsel excepts to paragraph 66 and to the finding and
recitation of "not normal" circunstances as bei ng accepted and
supporting Bethesda's application for a CON. Counsel correctly
poi nts out that whether "not normal" circunstances justify approval



of the CON application is a conclusion of law, in other words, the
wei ght to be given to the "not normal" circunstances in a
particular case is a legal conclusion. Health Care and Retirenent
Corporation vs. Departnent of Health and Rehabilitative Services,
516 So. 2d 292, 296 (Fla. 1st DCA 1987) (The weighing is a
conclusion of law, but not the underlying fact finding). The




chal | enged findings of fact contained in paragraph 66 as |listed
circunst ances are supported by conpetent, substantial evidence;
therefore, the exceptions are denied. |d. at 296.

FI NDI NGS OF FACT

The agency hereby adopts and i ncorporates by reference the
findings of fact set forth in the Recoomended Order except where
inconsistent wwth the ruling on the exceptions.

CONCLUSI ONS OF LAW

The agency hereby adopts and i ncorporates by reference the
conclusions of law set forth in the Recommended Order except where
inconsistent wwth the ruling on the exceptions. As the applicant,
Bet hesda has the burden of proof to establish its entitlenent to
the CON sought. More specifically, as stipulated by the parties,
Bet hesda nust establish, upon a weighing of all applicable and
statutory rule criteria, whether its application for a CON to

convert three general acute care beds for use as Level Il N CU
beds shoul d be approved. Having wei ghed such criteria with all the
circunstances presented, | find that Bethesda has failed to neet
its burden.

Utilizing the nmethodol ogy contained in Rule 59C- 1.042(3)(e),
F.A.C., there is insufficient nunmeric need for the proposed beds
sought by Bethesda. Further, this applicant has failed to
denonstrate "not normal" circunstances justifying the addition of
three Level |11l N CU beds. The applicant has failed to denonstrate
that, when reviewed in the context of availability, past
utilization, projected utilization, and the adequacy of other
providers to neet the needs for the service district, this proposal
wll meet the "not normal"” circunstances of this district.

Further, Bethesda's proposal does not conply with the m nimum si ze
of 15 beds for a new Level 11l NICU as set forth in Rule 59C
1.042(5), F.A.C. The conclusion that CON 8235 should be denied is
based on consideration of all applicable reviewcriteria, but one
addi ti onal observation is appropriate. Accessibility to tertiary
heal th services by patients wll always be an inportant criterion
and when the "patient” is a low birth weight baby needing a
neonatal intensive care bed, accessibility is of a critical nature.
That said, the accessibility of the patient's parents to the pl ace
where the services are being provided are, and nmust be, of a |esser
concern than the needs of the patient neonatal infant. Thus, the
significance of the findings regardi ng Bethesda's service to

Medi cai d patients, Bethesda's geographic |ocation, travel tines,
accessibility of transportation to indigent persons, and Bethesda's
ability to effectively and efficiently offer Level Ill services in
addition to its existing programof Level Il services nust be

| essened when conpared to the ultinate i ssues of the needs of the



patient. |In exam ning any application for a CON to perform
tertiary health services, this Agency nust necessarily focus on the
applicable criteria as they inpact the patient, not the patient's
famly. The record is devoid of any evidence that patients have
any troubl e accessing the current providers of Level 1l N CU
services nor does it contain any facts that establish any issues as
to the quality of the services currently being provided to these
neonatal infant patients. Humana. Inc. vs. Departnment of Health
and Rehabilitative Services, 492 So. 2d 388, 392 (Fla. 4th DCA
1986; Humana, Inc. vs. Departnent of Health and Rehabilitative
Services, 469 So. 2d 889, 891 (Fla. 1st DCA 1985).

Havi ng consi dered the evidence presented and the record of
this case in its totality, | conclude that Bethesda has failed to
denonstrate by a preponderance of the conpetent, substanti al
evi dence that the Agency should grant CON application Nunber 8235.
Based upon the foregoing, it is

ADJUDGED, that the application of Bethesda Menorial Hospital,
| ncorporated, for CON 8235 be DEN ED

DONE and ORDERED this 9th day of June, 1998, in Tall ahassee,
Fl ori da.

STATE OF FLORI DA, AGENCY FOR
HEALTH CARE ADM NI STRATI ON

Dougl as M Cook, Director

A PARTY WHO | S ADVERSELY AFFECTED BY THI S FI NAL ORDER | S ENTI TLED
TO A JUDI CI AL REVI EWVWH CH SHALL BE | NSTI TUTED BY FI LI NG ONE COPY
OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF AHCA, AND A SECOND
COPY ALONG W TH FI LI NG FEE AS PRESCRI BED BY LAW W TH THE DI STRI CT
COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE AGENCY

MAI NTAINS | TS HEADQUARTERS OR WHERE A PARTY RESI DES. REVI EW
PROCEEDI NGS SHALL BE CONDUCTED | N ACCORDANCE W TH THE FLORI DA
APPELLATE RULES. THE NOTI CE OF APPEAL MJST BE FI LED WTHI N 30 DAYS
OF RENDI TI ON OF THE ORDER TO BE REVI EVED

Copi es furnished to:

Ri chard Patterson, Esquire Kenneth F. Hoffman, Esquire
Seni or Attorney, Agency for M  Christopher Bryant, Esquire
Heal th Care Adm nistration Certel, Hoffman, Fernandez &
2727 Mahan Drive, Suite 3431Cole, P. A

Fort Knox Building 111 Post O fice Box 1110

Tal | ahassee, FL 32308-5403 Tal | ahassee, FL 32302-1110



J. D. Parrish Paul G Rogers, Esquire

Adm ni strative Law Judge Hogan & Hartson, L.L.P.
DOAH, The DeSoto Buil di ng Col unmbi a Squar e

1230 Apal achee Par kway 55 Thirteenth Street, NW
Tal | ahassee, FL 32399- 3060 Washi ngt on, DC 20004

El fi e Stanm ( AHCA/ CON)



CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a true and correct copy of the foregoing
has been furnished to the above naned addresses by U S. Miil this
9th day of June, 1998.

R S. Power, Agency Cerk
State of Florida, Agency for

Heal th Care Adm nistration
2727 Mahan Drive, Suite 3431
Fort Knox Building 111
Tal | ahassee, Florida 32308-5403
(850) 922-5865



